CONTRACT
for
XXXXXXXXXXXXXX
ADDRESS of PROJECT


THIS CONTRACT entered into this X day of XXXXXX, 20XX, by and between the NAME of ARTIST CONSULTANT, ADDRESS OF ARTIST CONSULTANT, an individual hereinafter called “CONSULTANT,” AND ARTIST, ADDRESS OF ARTIST, hereinafter called "ARTIST".

NOW, THEREFORE, the parties hereto agree as follows:

ARTIST shall provide to the CONSULTANT services, preparation and completion of DESCRIPTION OF WORK located at ADDRESS OF PROJECT per quotes attached as Exhibit A.  

Article 1 	Scope of Services
1.1 ARTIST’s Obligations
a. The ARTIST shall perform all services and furnish all supplies, material and/or work equipment as necessary for the design, fabrication, transportation and installation of the artwork. Services shall be performed in a professional manner and in strict compliance with all terms and conditions in this agreement. 
b. The ARTIST shall determine the artistic expression, design, dimensions and materials of the artwork, subject to review and acceptance by the project manager, the City’s Design Council and the oversight committee. The ARTIST will do so in a manner that ensures that the artwork as installed shall not interfere with the intended use of the site, pedestrian and other traffic flow, parking, safety devices and procedures, and other needs and functions of the site as defined by project manager prior to the development of a design by the ARTIST 
c. The ARTIST shall prepare the design concept described in Section 1.3 of this agreement. 
d. The ARTIST shall complete the fabrication, transportation and installation of the artwork by the scheduled dates as provided in Section 1.5 of this agreement. 
e. The ARTIST shall secure any and all required licenses, permits and similar legal authorizations at the ARTIST’s expense as may be necessary for the installation of the artwork at the site. 
f. The ARTIST shall arrange for the transportation and installation of the artwork in coordination with project manager. If the ARTIST does not install the artwork himself or herself, ARTIST shall supervise and approve the installation. Prior to the installation of the artwork, ARTIST shall inspect site to ensure that it is ready to accept the artwork and compliant with the specifications provided by the ARTIST. ARTIST shall notify project manager of any perceived conflict, defect or non-compliance with specifications. All work shall be performed by qualified professionals and by licensed contractors as required by law. 
g. ARTIST shall provide required insurance in amounts and limits specified in Article 5 and Exhibit C. 
h. ARTIST shall provide a list of all subcontractors along with a copy of the agreement between the ARTIST and each subcontractor.
i. ARTIST shall provide a maintenance manual with a description of all materials, processes and products utilized in the artwork and the required care and upkeep involved, as well as recommended procedures in the event of necessary conservation. 
j. ARTIST shall provide a set of “as built” drawings with sufficient detail to show any deviation from approved and permitted construction documents.
k. ARTIST shall provide photographic documentation of the artwork in a format acceptable to ARTIST and project manager.
l. ARTIST shall be available with reasonable advance notice for a reasonable number of meetings required to coordinate design and project implementation, ceremonies and the like, as necessary. 

1.2 Project manager’s obligations
a. The project manager shall perform all obligations in strict compliance with all terms and conditions in this agreement.
b. The project manager shall be responsible for providing the ARTIST, at no expense to the ARTIST, copies of existing designs, drawings, reports, list of required permits, and other existing relevant data, if any, which is needed by ARTIST in order to perform.
c. The project manager will assist in ensuring compliance with design of the stadium.  The project manager shall provide written notice to the owner if the project manager becomes aware of any error, omission, or inconsistency of services to be provided.   
d. The project manager shall confirm that the site has been prepared in accordance with the specifications detailed in the approved design concept in Section 1.3 of this agreement by the scheduled installation date as provided in Section 1.4(a)(v) of this agreement or shall contact the ARTIST in writing informing him or her of any delays.
e. The project manager shall not permit any misuse of the artwork which would reflect discredit on the ARTIST’s reputation as an ARTIST or which would violate the spirit of the artwork, should such use or misuse be within the project manager’s control.

1.3 Design 
a. Concept/Schematic 
i. The ARTIST shall visit, examine, research and consider the site and surrounding area. If applicable, the ARTIST shall also consult with representatives of the oversight committee and the community, and collaborate with the project design team to consider their input and concerns.
ii. Within 30 days of the execution of this agreement the ARTIST shall submit to the project manager the design concept (the “Design”) in the form of detailed color drawings, models, and/or other documents as are required to present a meaningful representation of the artwork at the first Design Council review presentation on DATE of DESIGN COUNCIL PRESENTATION.
iii. The Conceptual Design:  The proposal at conceptual design shall include:
1. Drawings (in plan and elevation) and/or 3-dimensional models, proposed materials and samples, colors, finishes, textures and patinas, the specific location and orientation of the artwork relative to the site and a written description of the artwork in sufficient detail that ARTIST’s design intent is clearly expressed. 
2. Budget for the cost of design, fabrication, insurance, transportation and  installation of the artwork with documentation of the sources and/or assumptions upon which the budget figures are based regardless of whether these services are provided by ARTIST, ARTIST’s subcontractors or by third parties under a separate agreement. Budget shall also reflect the costs associated with any onsite project manager or staff to ensure that artwork operates properly as installed at the site.  Artist shall develop a FINAL BUDGET, as per Exhibit B, and submit with conceptual design. 
b. Design development documents
i. Design development materials and documents shall incorporate the further development and refinement of the proposal, budget, and maintenance report developed under conceptual design. FINAL BUDGET, as per Exhibit B, shall be submitted.  
ii. Design development shall include presentation quality materials, which may include, but are not limited to, colored drawings or computer-generated color images (in plan and elevation) and/or 3-dimensional models that accurately reflect the artwork and how it will be installed at the site, mock-ups, final color and materials samples, proposed fabrication methods, feasibility studies and final written cost estimates from fabricators, suppliers and other sub-contractors at design completion.  When used in reference to the proposed artwork, design development documents shall fix and describe the size and character of the artwork with respect to its relationship to the site, including architectural, structural, mechanical and electrical systems, materials and other elements as may be appropriate.  
iii. ARTIST and ARTIST’s structural engineer and fabricator shall review all design development drawings, materials and documents for consistency and constructability, and report any engineering, structural concerns, or constructability concerns to the project manager.  Modifications to the design necessitated by this review shall be submitted and reviewed for intent by the project manager prior to beginning the production of construction documents and incorporated therein.
c. Final/Construction Documents:  
i. Construction documents for construction and/or installation of the proposed artwork as approved, which, if applicable, must be signed and stamped by design professionals licensed in the State of Kansas. These drawings and supplementary documents shall indicate any issues or coordination involved in the construction, integration and operation of the artwork as well as any third party subcontractors needed to work on the project. If the design contains lighting, media and/or or purchased forms of hardware, computers or software programs that are an intrinsic aspect of the artwork, each must be identified 
ii. ARTIST shall deliver mock-ups and samples, as required by project manager
iii. ARTIST shall review architect’s design development and/or construction documents for accuracy of the integration of ARTIST’s proposal within the site and provide the project manager and architect with written comments and/or corrections. 
iv. ARTIST shall deliver a schedule describing ARTIST’s specific timelines for completing the artwork.
d. Project manager approval:
i. Within days after the ARTIST submits the design, the project manager shall notify the ARTIST whether it approves or disapproves of the design. The project manager shall have discretion in approving outright or with conditions, or rejecting the design. The parties agree that approval by the Design Council must be obtained for the artwork, and that the time elapsed in that approval process shall not be charged to either party. The project manager shall notify the ARTIST of any revisions to the design as are necessary for the artwork to comply with any applicable laws, ordinances and/or regulations and other reasons including, but not limited to, ensuring the physical integrity of the artwork, its installation at the site, or City Council objection to the artistic expression. If agreed upon by both parties, such revisions will become a part of the accepted design.
ii. If the ARTIST refuses to revise the design pursuant to Section 1.3(c), or if the ARTIST fails to adequately revise the design in the judgment of the project manager, this agreement shall terminate and the parties shall be under no further obligation to each other as of the date of such termination. The effective date of termination shall be the date the project manager submits its written disapproval of the revised design to the ARTIST. The project manager shall submit to the ARTIST a written termination notice with the disapproval. The termination notice shall advise the ARTIST that this agreement has been terminated pursuant to this article. The termination notice shall notify the ARTIST that the ARTIST is entitled to retain the compensation paid prior to the termination date, and that the parties are under no further obligation to each other. The termination notice shall confirm that the ARTIST shall retain ownership of all designs, revised designs and renderings thereof submitted hereunder.
e. Design revision or modification:  
i. Prior to the execution of any change in the approved design, ARTIST shall present proposed changes in writing to the project manager for further review and approval. The ARTIST must provide a detailed description of any significant changes in the artistic expression, design, dimensions and materials of the artwork that is not permitted by nor in substantial conformity with the already approved design. Such notice will also include a detailed description of any additional costs that may be incurred or changes in the budget. A significant change is any change which materially affects installation, scheduling, site preparation or maintenance of the artwork or the concept of the artwork as represented in the Design.
ii. If the project manager approves the changes, the project manager shall promptly notify the ARTIST in writing. 
iii. If the project manager disapproves of the changes, the project manager shall promptly notify the ARTIST in writing and the ARTIST shall continue to fabricate the artwork in substantial conformity with the Design.

1.4	Budget, payment and deliverables schedule
a.	Budget
i. The ARTIST shall be assigned a not-to-exceed budget (called NOT-TO- 
EXCEED BUDGET, as per Exhibit B) at the time of contract signing. Throughout the conceptual design and design development phases, ARTIST shall prepare a detailed budget (called FINAL BUDGET, as per Exhibit B), which shall include all goods, services and materials with such costs itemized. The FINAL BUDGET shall be attached to this agreement as an amendment to Exhibit B.
ii. FINAL BUDGET shall mean a specific and detailed document identifying the estimated cost of each phase to complete all work under this agreement, including all modifications.  This budget shall include the costs for all design fees and costs; preliminary and final engineering requirements; materials and labor for fabrication, including ARTIST and subcontractors’ costs; consultants, including engineers and specifications writers; transportation of artwork; installation of artwork, including any necessary permits; permits and licenses; and required insurance.  Calculation of the budget will take into consideration the possible inflation of service and material costs between the date of execution of this agreement and the anticipated completion date.
iii. If the ARTIST incurs costs in excess of the amount listed in the NOT-TO-EXCEED BUDGET or FINAL BUDGET, the ARTIST shall pay such excess from the ARTIST’s own funds unless the ARTIST obtains approval in writing for such additional costs from the project manager (or such costs were the result of actions or inaction of the project manager).
iv. Payment Schedule - ARTIST’s completion milestones and payment schedule is as set forth in Exhibit B, Payment Schedule, which is incorporated herein for reference.

1.5 Schedule and Progress Reports
a. The ARTIST shall notify the project manager of the anticipated schedule for the fabrication, transportation and installation of the artwork, including a schedule for the submission of progress reports and inspections if any required by project manager or permitting agency. The schedule may be amended by written agreement. The Schedule of Deliverables must identify a specific date or timeframe for the completion of the artwork. When available, the Schedule of Deliverables shall be included as an addendum to Exhibit B. 
b. The ARTIST shall inform the project manager of the progress of each phase of work completed under the agreement.
c. All work to be completed by DATE XXXXXXX.  The Artist shall closely work with the project manager and in coordination with the design-build team for installation.

1.6	Fabrication Stage 
a. The ARTIST shall fabricate and install the artwork in substantial conformity with the design. The ARTIST may not deviate from the approved design without written approval of the project manager.
b. If the artwork is being constructed on site, the ARTIST shall avoid creating nuisance conditions arising out of the ARTIST’s operations. 
c. The project manager shall have the right to review the artwork at reasonable times during the fabrication thereof upon reasonable notice. 
d. If the project manager, upon review of the artwork, determines that the artwork does not conform to the approved final design, the project manager reserves the right to notify the ARTIST in writing of the deficiencies and that the project manager intends to withhold the next budget installment. 
e. The ARTIST will have fifteen days to cure the project manager’s objections and will notify the project manager in writing of completion of the cure. The project manager shall promptly review the artwork, and upon approval shall release the next budget installment. If the ARTIST disputes the project manager’s determination that the artwork does not conform, the ARTIST shall promptly submit reasons in writing to the project manager within three days of the project manager’s prior notification to the contrary. The project manager shall make reasonable efforts to resolve the dispute with the ARTIST in good faith. However, final determination as to whether the ARTIST has complied with the terms of this agreement shall remain with the Project Manager.
f. The ARTIST shall notify the project manager in writing when fabrication of the artwork has been completed, and that the artwork is ready for delivery and installation at the site if the artwork was fabricated off-site.
g. Prior to the transportation and installation of the artwork, the project manager shall inspect the artwork within three days after receiving notification pursuant to paragraph (f) to determine that the artwork conforms to the final design:  give final approval of the fabricated artwork and; authorize the installation of the artwork at the site. The project manager shall not unreasonably withhold final approval of the fabricated artwork. In the event that the project manager does withhold final approval, the project manager shall submit the reasons for such disapproval in writing within three days of examining the fabricated artwork. The ARTIST shall then have five days from the date of the project manager’s notice of the disapproval to make the necessary adjustments to the fabricated artwork in accordance with such writing. The ARTIST shall not be penalized for any delay in the delivery and installation of the artwork to the site unless the ARTIST has willfully and substantially deviated from the design without the prior approval of the project manager. The ARTIST shall then be held responsible for any expenses incurred in correcting such deviation.
h. The ARTIST shall be required to inspect the site prior to the transportation and installation of the artwork and shall notify the project manager of any adverse site conditions that will impact the installation of the artwork and which are in need of correction. Failure to do so by the ARTIST shall be deemed as an acceptance of the site conditions.
i. The ARTIST shall take reasonable measures to protect or preserve the integrity of the artwork with the application of a protective sealant, patina or anti-graffiti coating, if applicable, unless the project manager specifically disapproves of such. 

1.7 	Installation
a. Upon the project manager’s final approval of the fabricated artwork as being in conformity with the design, the ARTIST shall deliver and install the completed artwork to the site in accordance with the schedule provided for in Section 1.5(a). 
b. The ARTIST will coordinate closely with the project manager to ascertain that the site is prepared to receive the artwork. ARTIST must notify project manager of any adverse conditions at the site that would affect or impede the installation of the artwork.
c. The ARTIST is responsible for timely installation of the artwork. ARTIST may not install the artwork until authorized to do so by the project manager.
d. The ARTIST shall be present to supervise the installation of the artwork.
e. Upon completion of the installation of the artwork, the ARTIST shall provide the project manager with written instructions for the future maintenance and preservation of the artwork. The CITY of WICHITA is responsible for the proper care and maintenance of the artwork.

1.8 	Approval and Acceptance
a. The ARTIST shall notify the project manager in writing when all services as required of both parties by this agreement prior to this paragraph have been completed in substantial conformity with the design and contract documents.
b. After gaining approval from the CITY, the project manager shall promptly notify the ARTIST in writing of its final acceptance of the artwork.  The effective date of final acceptance shall be the date the project manager submits written notice to the ARTIST of its final acceptance of the artwork. The final acceptance shall be understood to mean that the project manager acknowledges completion of the artwork in substantial conformity with the design, and that the project manager confirms that all services as required of both parties by this agreement prior to paragraph (c) of this section have been completed. Title to the artwork to the CITY passes upon final acceptance of the artwork and final payment by project manager to ARTIST.  If a regulatory agency must approve the completed artwork, the project manager should move promptly to gain such approval as it will be a precondition to the project manager’s ability to accept and approve the finished artwork from the ARTIST.
c. If the project manager disputes that all the services have been performed, the project manager shall notify the ARTIST in writing of those services the ARTIST has failed to perform within 3 days after the ARTIST submitted written notice pursuant to paragraph (a) above. The ARTIST shall promptly perform those services indicated by the project manager.
d. If the ARTIST disputes the project manager’s determination that not all services have been performed, the ARTIST shall submit reasons in writing to the project manager within 3 days of the project manager’s prior notification to the contrary. The project manager shall make reasonable efforts to resolve the dispute with the ARTIST in good faith. However, final determination as to whether all services have been performed shall remain with the project manager.
e. Upon the resolution of any disputes that arise under paragraphs (c) and (d) of this Section, the project manager shall notify the ARTIST of its final acceptance of the artwork pursuant to paragraph (b).

	Article 2.	Terms of Agreement
a. Duration
i. This agreement shall be effective on the date that this contract has been signed by both parties, and, unless terminated earlier pursuant to such provisions in the agreement, shall extend until final acceptance by the project manager under Section 1.8(b), or submission of final payment to the ARTIST by the project manager under Exhibit B, whichever is later. Extension of time of performance hereunder may be granted upon the request of one party and the consent of the other thereto, which consent shall not be unreasonably withheld. Such extension shall be in writing, signed by both parties, and attached to the schedule described in Section 1.4(a). 
b. Force Majeure
i. The project manager shall grant to the ARTIST a reasonable extension of time in the event that conditions beyond the ARTIST’s control render timely performance of the ARTIST’s services impossible or unduly burdensome. All such performance obligations shall be suspended for the duration of the condition. Both parties shall take all reasonable steps during the existence of the condition to assure performance of their contractual obligations when the condition no longer exists. Failure to fulfill contractual obligations due to conditions beyond either party’s reasonable control will not be considered a breach of contract, provided that such obligations shall be suspended only for the duration of such conditions.

Article 3.	Risk of Loss
	The ARTIST shall bear the risk of loss or damage to the artwork until final acceptance of the artwork.  The ARTIST shall take such measures as are reasonably necessary to protect the artwork from loss or damage. 

Article 4	ARTIST’s Representations and Warranties
4.1	Warranties of Title
The ARTIST represents and warrants that:
a. the artwork is solely the result of the artistic effort of the ARTIST;
b. except as otherwise disclosed in writing to the project manager, the artwork is unique and original and does not infringe upon any copyright or the rights of any person;
c. the artwork (or duplicate thereof) has not been accepted for sale elsewhere;
d. the ARTIST has not sold, assigned, transferred, licensed, granted, encumbered or utilized the artwork or any element thereof or any copyright related thereto which may affect or impair the rights granted pursuant to this agreement;
e. the artwork is free and clear of any liens from any source whatsoever;
f. all artwork created by the ARTIST under this agreement, whether created by the ARTIST alone or in collaboration with others shall be wholly original with the ARTIST and shall not infringe upon or violate the rights of any third party;
g. the ARTIST has the full power to enter into and perform this agreement and to make the grant of rights contained in this agreement;
h. all services performed hereunder shall be performed in accordance with all applicable laws, regulations, ordinances, etc. and with all necessary care, skill, and diligence;
i. these representations and warranties shall survive the termination or other extinction of this Agreement.

4.1 Warranties of Quality and Condition
a. The ARTIST represents and warrants that all work will be performed in accordance with professional “workmanlike” standards and free from defective or inferior materials and workmanship (including any defects consisting of “inherent vice,” or qualities that cause or accelerate deterioration of the artwork) for two years after the date of final acceptance by the project manager under Section 1.8(b).
b. The ARTIST represents and warrants that the artwork and the materials used are not currently known to be harmful to public health and safety.
c. The ARTIST represents and warrants that reasonable maintenance of the artwork will not require procedures substantially in excess of those described in the maintenance and preservation recommendations submitted by the ARTIST pursuant to Section 1.7(f).
d. If within two years the project manager or CITY observes any breach of warranty described in this Section 4.2, the ARTIST shall cure the breach promptly, satisfactorily and consistent with professional conservation standards, at no expense to the CITY or project manager. The project manager or CITY shall give notice to the ARTIST of such breach with reasonable promptness. However, if ARTIST did not disclose this risk of breach in the Proposal and Maintenance and Conservation manual, and if breach is not curable by ARTIST, the ARTIST is responsible for reimbursing the project manager or CITY for damages, expense and loss incurred by the project manager or CITY as a result of the breach of warranty. However, if the ARTIST disclosed the risk of this breach in the Proposal and Maintenance and Conservation manual and the project manager or CITY accepted that it may occur, as indicated by the written final acceptance of the artwork, it shall not be deemed a breach for purposes of this Section 4.2 of this agreement.
e. If after two years the project manager or CITY observes any breach of warranty described in this Section 4.2 that is curable by the ARTIST, the project manager shall contact the ARTIST to make or supervise repairs or restorations at a reasonable fee during the ARTIST’s lifetime. The ARTIST shall have the right of first refusal to make or supervise repairs or restorations. Should the ARTIST be unavailable or unwilling to accept reasonable compensation under the industry standard, the project manager or CITY may seek the services of a qualified restorative conservator and maintenance expert.
f. The foregoing warranties are conditional, and shall be voided by the failure of the CITY to maintain the artwork in accordance with the ARTIST’s specifications and the applicable conservation standards. If the CITY fails to maintain the artwork in good condition, the ARTIST, in addition to other rights or remedies the ARTIST may have in equity or at law, shall have the right to disown the artwork as the ARTIST’s creation and request that all credits be removed from the artwork and reproductions thereof until the artwork’s condition is satisfactorily repaired.
g. If at any time, either within our beyond the warranty period, the artwork is damaged by an act of god or vandalism, the CITY shall contact the ARTIST to make or supervise repairs or restorations at a reasonable fee during the ARTIST’s lifetime. The ARTIST shall have the right of first refusal to make or supervise repairs or restorations. Should the ARTIST be unavailable or unwilling to accept reasonable compensation under the industry standard, the project manager or CITY may seek the services of a qualified restorative conservator and maintenance expert.

Article 5	Indemnification and Insurance
ARTIST shall indemnify, defend, and hold the project manager and CITY harmless against all suits, claims, damages and losses for injuries to persons, property or other liability loss arising from or caused by errors, omissions or negligent acts of ARTIST, its officers, agents, servants, or employees, occurring in the performance of its services under this Contract, or arising from any defect in the materials or workmanship of any product provided in the performance of this contract. ARTIST will carry insurance coverage during the term of this contract and any extensions thereof in the amounts and manner provided as follows in Exhibit C.

Article 6	Ownership and Intellectual Property Rights
6.1 Title
	Title to the artwork shall pass to the CITY upon the project panager’s written final acceptance and payment for the artwork pursuant to Section 1.8(b). 

6.2 Ownership of Documents
	One set of presentation materials prepared by ARTIST and submitted to project manager under this agreement shall be retained by project manager. 

6.3 Copyright Ownership
	The ARTIST retains all rights under the Copyright Act of 1976, 17 U.S.C. §101 et seq., as the sole author of the artwork for the duration of the copyright. 

6.4 Reproduction Rights 
a. In view of the intention that the final artwork shall be unique, the ARTIST shall not make any additional exact duplicate two or three-dimensional reproductions of the final artwork, nor shall the ARTIST grant permission to others to do so except with the written permission of the CITY. However, nothing shall prevent the ARTIST from creating works in the ARTIST’s manner and style of artistic expression. 
b. The ARTIST grants to the project manager and CITY and its assignees an irrevocable license to make two-dimensional reproduction of the artwork for non-commercial purposes, including, but not limited to, reproductions used in brochures, media publicity, and exhibition catalogues or other similar publication provided that these rights are exercised in a tasteful and professional manner. 
c. All reproductions by the project manager and CITY shall contain a credit to the ARTIST and a copyright notice in substantially the following form: © [ARTIST’s name, date of publication].
d. The ARTIST shall use his best efforts in any public showing or resume use of reproductions to give acknowledgment to the CITY in substantially the following form: “An original artwork owned and commissioned by the City of Wichita, KS.”
e. If the project manager or CITY wishes to make reproductions of the artwork for commercial purposes including, but not limited to, tee shirts, post cards and posters, the parties shall execute a separate agreement to address the terms of the license granted by the ARTIST and the royalty the ARTIST shall receive.

Article 7	ARTIST’s Rights
7.1 General
a. The ARTIST retains all rights under state and federal laws including §106A of the Copyright Act of 1976. 
b. The CITY agrees that it will not intentionally alter, modify, change, destroy or damage the artwork without first obtaining permission from the ARTIST. The CITY further agrees to take reasonable measures to avoid these from occurring from the gross negligence of the project manager, its representatives, or employees pursuant to the federal Visual Artists’ Rights Act. 
c. If any alteration or damage to the artwork occurs, the ARTIST shall have the right to disclaim authorship of the artwork in addition to any remedies he/she may have in law or equity under this contract. No provision of this agreement shall obligate the CITY to alter or remove any such attributive reference printed or published prior to the CITY’s receipt of such notice. The ARTIST may take such other action as the ARTIST may choose in order to disavow the artwork. 

7.2 Alteration of Site or Removal of artwork 
a. The CITY shall notify the ARTIST in writing upon adoption of a plan of construction or alteration of the site, including changes in building codes, zoning laws or regulations, which would entail removal or relocation of the artwork which might result in the artwork being destroyed, distorted or modified. The ARTIST shall be granted the right of consultation regarding the removal or relocation of the artwork. If the artwork cannot be successfully removed or relocated as determined by the CITY, the ARTIST may disavow the artwork.
b. The artwork may be removed or relocated or destroyed by the CITY should the ARTIST and the CITY not reach mutual agreement on the removal or relocation of the artwork after a period not to exceed [90] days after written notice to the ARTIST. During the [90] day period, the parties shall engage in good faith negotiations concerning the artwork’s removal or relocation. 
c. If the CITY reasonably determines that the artwork presents an imminent hazard to the public, other than as a result of the CITY’s failure to maintain the artwork as required under this Agreement, the CITY may authorize the removal of the artwork without the prior approval of the ARTIST. 
d. This clause is intended to replace and substitute for the rights of the ARTIST under the Visual Artist’s Rights Act to the extent that any portion of this Agreement is in direct conflict with those rights. The Parties acknowledge that this Agreement supersedes that law to the extent that this Agreement is in direct conflict therewith. 

Article 8	ARTIST as an Independent Contractor
	The ARTIST agrees to perform all work under this agreement as an independent contractor and not as an employee of the project manager. The ARTIST acknowledges and agrees that the ARTIST shall not hold himself out as an authorized agent of the project manager or the City with the power to bind in any manner. 
	The ARTIST shall provide the project manager with the ARTIST’s Tax Identification number and any proof of such number as requested by the Project Manager.
	The relationship of the ARTIST to the CITY will be that of an independent contractor.  No employee or agent of the ARTIST shall be considered an employee of the CITY. 

Article 9	Assignment of artwork
	The work and services required of the ARTIST are personal and shall not be assigned, sublet or transferred without the specific written consent of the CITY. Any attempt by the ARTIST to assign this agreement or any rights, duties or obligations arising hereunder shall be void and of no effect unless prior written consent is given by the CITY. The CITY shall have the right to assign or transfer any and all of the CITY’s rights and obligations under this agreement, subject to the ARTIST’s consent, if property ownership of the site is transferred; if the ARTIST refuses to give consent, this agreement shall terminate.

Article 10	Termination
The CITY may for any reason terminate this contract or any portion or phase of this contract upon 30 days written notice to ARTIST according to the notice provisions of this contract.  However, in such case the ARTIST shall be paid the reasonable value of the services rendered up to the time of termination by the CITY.  Upon receipt of notice of termination, ARTIST shall immediately discontinue services (unless the notice directs otherwise) and all materials as may have been accumulated in performing this contract, whether completed or in progress, be delivered to the CITY and become the property of the CITY.

Any violation or breach of the terms of this contract on the part of the ARTIST may result in suspension or termination of this Contract by the CITY.  In such case, the CITY may take possession of all materials as may have been accumulated in performing this contract, whether completed or in progress, and take over the work and prosecute the same to completion by separate Contract or otherwise, for the account and at the expense of ARTIST, and the ARTIST shall be liable to the CITY for those costs associated with the remedy of the ARTIST’S breach of terms.

Article 11	Notices and Documents
	Whenever notice is required or otherwise given pursuant to this contract, it shall be given in writing, and either hand-delivered, faxed, emailed or sent by registered or certified U.S. mail, postage prepaid, return receipt requested.  For purposes of notices or other written communications, the following address shall be used, and may be changed from time to time upon written notice in accordance with this Section:
	For the CITY:  CITY STAFF PERSON (PROJECT MANAGER)
	For the ARTIST: Artist address, as listed at commencement of contract.

Article 12	Non-Discrimination
	ARTIST shall comply with all applicable requirements of the City of Wichita Revised Non-Discrimination and Equal Employment Affirmative Action Program Requirements Statement for Contracts or Agreements attached hereto as Exhibit D.

Article 13	Third Party Rights
	It is specifically agreed between the parties that it is not intended by any of the provisions of any part of this contract to create in the public or any member thereof the rights of a third-party beneficiary hereunder, or to authorize anyone not a party to the contract to maintain a suit for damages pursuant to the terms or provisions of this contract.  
	
Article 14	No Arbitration
	The Artist and the City shall not be obligated to resolve any claim or dispute related to the contract by arbitration.  Any reference to arbitration in bid or proposal documents is deemed void.	 

Article 15	Amendments
	No alteration, change or modification of the terms of this agreement shall be valid unless made in writing and signed by both parties hereto. 

Article 16	Governing Law
	This contract shall be interpreted according to the laws of the State of Kansas.  The parties agree that this contract has been created in Kansas.  All disputes and litigation under this agreement shall be in the District Court of Sedgwick County, KS. 

Article 17	Representative’s Authority to Contract
	By signing this contract, the representative of the ARTIST represents that he or she is duly authorized by the ARTIST to execute this contract, and that the ARTIST has agreed to be bound by all its provisions.


IN WITNESS WHEREOF, the parties have set their hands the day and year first above written.

CITY OF WICHITA, KANSAS   		ARTIST


___________________________________		____________________________________
Dr. Brandon J. Whipple,				Artist Signature
[bookmark: _GoBack]Mayor							Printed Name: ________________________


APPROVED AS TO FORM:


____________________________________
Jennifer Magana,
City Attorney & Director of Law


Exhibit A

Description of Project

Location:
Approximate dimensions:
Type of work (sculpture, metal screen, mural, etc.):
Main materials:
Infrastructural requirements (footings, electricity, etc.):
Other relevant details, unique to project:



























 Exhibit B

Budget and Payment Schedule

	The CITY shall pay the ARTIST a fixed fee, not to exceed their assigned project budget of $XXXXX (hereafter called NOT-TO-EXCEED BUDGET), which will be determined by the budget submitted by the ARTIST at Conceptual Design Phase as per 1.3 a) iii) 2) and adjusted as the project moves through Design Development phase as per 1.3 b) i). ). This fee (hereafter called FINAL BUDGET), shall constitute full and complete compensation for all the services performed and material furnished by the ARTIST under this Agreement. Payment shall be made in accordance with the following scheduled installments, each installment representing full and final payment for all services and material provided prior to payment thereof:
a. 10% of NOT-TO-EXCEED BUDGET: $XXXX upon the execution of this Agreement, [recognizing that the ARTIST will invest time and expense in preparing the Design as set forth under Section 1.3];
b. 30% of NOT-TO-EXCEED BUDGET: $XXXX upon the Project Manager’s notification to the ARTIST of its approval of the Design as set forth under Section 1.3;
c. 30% of NOT-TO-EXCEED BUDGET: $XXXX upon completion of 50% of the fabrication;
d. 20% of NOT-TO-EXCEED BUDGET: $XXXX upon completion of the fabrication and when the artwork is ready for delivery and installation at the Site as set forth under Section 1.5(f); 
e. 10% of NOT-TO-EXCEED BUDGET $XXXX minus the difference between the NOT-TO-EXCEED BUDGET and FINAL BUDGET (if applicable) upon final acceptance of the artwork by the project manager as set forth under Section 1.8(b) and approval by the regulatory agency, and submission of Maintenance Manual as set forth under Section 1.7(e). 



Exhibit C

Insurance

1.	Commercial General Liability
Covering premises---operations, xcu hazards when applicable, Product/Completed Operations, Broad Form Property Damage and Contractual Liability with minimum limits as follows:

			Bodily Injury Liability				$1,000,000 Each Occurrence
									$1,000,000 Each Aggregate

			Property Damage Liability			$1,000,000 Each Occurrence
									$1,000,000 Each Aggregate
				Or
			Bodily Injury and Property Damage		$1,000,000 Each Occurrence
			Liability (Combined Single Limit)		$1,000,000 Each Aggregate

2.	Comprehensive Automobile Liability
All Owned, Non-Owned, and Hire vehicles with minimum limits as follows:

Bodily Injury Liability				$1,000,000 Each Accident
Property Damage Liability			$1,000,000 Each Accident

	Or

Bodily Injury and Property Damage
Liability (Combined Single Limit)		$1,000,000 Each Accident

3.	Workers’ Compensation			Statutory

Employers Liability			$500,000 Each Accident
					$500,000 Aggregate
					$500,000 Occupational Disease


The CITY shall be named as a non-contributory additional insured on the above insurance coverages obtained by ARTIST.  The CITY shall receive the benefit of the above listed coverages and limits, or the ARTIST’s existing commercial policies, whichever is greater. 




EXHIBIT D

REVISED NON-DISCRIMINATION AND EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMATIVE ACTION PROGRAM REQUIREMENTS STATEMENT FOR CONTRACTS OR AGREEMENTS[image: ]

During the term of this contract, the contractor or subcontractor, Contractor or supplier of the City, by whatever term identified herein, shall comply with the following Non-Discrimination--Equal Employment Opportunity/Affirmative Action Program Requirements:

A.	During the performance of this contract, the contractor, subcontractor, Contractor or supplier of the City, or any of its agencies, shall comply with all the provisions of the Civil Rights Act of 1964, as amended: The Equal Employment Opportunity Act of 1972; Presidential Executive Orders 11246, 11375, 11131; Part 60 of Title 41 of the Code of Federal Regulations; the Age Discrimination in Employment Act of 1967; the Americans with Disabilities Act of 1990 and laws, regulations or amendments as may be promulgated thereunder.

B.	Requirements of the State of Kansas:

1.	The contractor shall observe the provisions of the Kansas Act against Discrimination (Kansas Statutes Annotated 44-1001 , et seq.) and shall not discriminate against any person in the performance of work under the present contract because of race, religion, color, sex, disability, and age except where age is a bona fide occupational qualification, national origin or ancestry;

2.	In all solicitations or advertisements for employees, the contractor shall include the phrase, "Equal Opportunity Employer", or a similar phrase to be approved by the "Kansas Human Rights Commission";

3.	If the contractor fails to comply with the manner in which the contractor reports to the "Kansas Human Rights Commission" in accordance with the provisions of K.S.A. 1976 Supp. 44-1031, as amended, the contractor shall be deemed to have breached this contract and it may be canceled, terminated or suspended in whole or in part by the contracting agency;

4.	 If the contractor is found guilty of a violation of the Kansas Act against Discrimination under a decision or order of the U Kansas Human Rights Commission" which has become final, the contractor shall be deemed to have breached the present contract, and it may be canceled, terminated or suspended in whole or in part by the contracting agency;

5. The contractor shall include the provisions of Paragraphs 1 through 4 inclusive, of this Subsection B, in every subcontract or purchase so that such provisions will be binding upon such subcontractor or Contractor.

C.	Requirements of the City of Wichita, Kansas, relating to Non-Discrimination -Equal Employment Opportunity/Affirmative Action Program Requirements:

1.	The Contractor, supplier, contractor or subcontractor shall practice Non-Discrimination -- Equal Employment Opportunity in all employment relations, including but not limited to employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship. The contractor, supplier, contractor or subcontractor shall submit an Equal Employment Opportunity or Affirmative Action Program, when required, to the Department of Finance of the City of Wichita, Kansas, in accordance with the guidelines established for review and evaluation;

2.	The Contractor, supplier, contractor or subcontractor will, in all solicitations or advertisements for employees placed by or on behalf of the Contractor, supplier, contractor or subcontractor, state that all qualified applicants will receive consideration for employment without regard to race, religion, color, sex, "disability, and age except where age is a bona fide occupational qualification", national origin or ancestry. In all solicitations or advertisements for employees the Contractor, supplier, contractor or subcontractor shall include the phrase, "Equal Opportunity Employer", or a similar phrase;

3.	The Contractor, supplier, contractor or subcontractor will furnish all information and reports required by the Department of Finance of said City for the purpose of investigation to ascertain compliance with Non-Discrimination -- Equal Employment Opportunity Requirements. If the Contractor, supplier, contractor, or subcontractor fails to comply with the manner in which he/she or it reports to the City in accordance with the provisions hereof, the Contractor, supplier, contractor or subcontractor shall be deemed to have breached the present contract, purchase order or agreement and it may be canceled, terminated or suspended in whole or in part by the City or its agency; and further Civil Rights complaints, or investigations may be referred to the State;

4.	The Contractor, supplier, contractor or subcontractor shall include the provisions of Subsections 1 through 3 inclusive, of this present section in every subcontract, sub purchase order or sub agreement so that such provisions will be binding upon each subcontractor, subcontractor or sub supplier.

5.	If the contractor fails to comply with the manner in which the contractor reports to the Department of Finance as stated above, the contractor shall be deemed to have breached this contract and it may be canceled, terminated or suspended in whole or in part by the contracting agency;

D.	Exempted from these requirements are:

1.	Those contractors, subcontractors, Contractors or suppliers who have less than four (4) employees, whose contracts, purchase orders or agreements cumulatively total less than five thousand dollars ($5,000) during the fiscal year of said City are exempt from any further Equal Employment Opportunity or Affirmative Action Program submittal.

2.	Those Contractors, suppliers, contractors or subcontractors who have already complied with the provisions set forth in this section by reason of holding a contract with the Federal government or contract involving Federal funds; provided that such contractor, subcontractor, Contractor or supplier provides written notification of a compliance review and determination of an acceptable compliance posture within a preceding forty-five (45) day period from the Federal agency involved.
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